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In Mahoney v. Mahoney,1 the New Jersey Supreme 
Court permitted a non-degreed spouse to recoup 
money for financial contributions toward the 

acquisition of an advanced degree by the other spouse. 
The restitution remedy was termed “reimbursement 
alimony” by Justice Morris Pashman, writing for a 
unanimous Court in an opinion also holding that an 
advanced degree—in this case, an MBA—was not 
property subject to equitable distribution. The opinion is 
now frequently cited and routinely applied in New Jersey 
family part litigation to compensate the non-degreed 
spouse for monies previously expended throughout the 
course of the marriage related to the acquisition of a 
college or advanced degree for the other spouse. 

Since Mahoney was decided 33 years ago, long 
before the explosion of costs related to the acquisition 
of a college or advanced degree, the Supreme Court has 
not yet specifically addressed responsibility for spousal 
student loan debt existing at the time of a divorce. Trial 
courts and attorneys have since struggled with the 
issue due to the fact that New Jersey case law decided 
after Mahoney offers little direction or analysis. In fact, 
responsibility for such debt has been the subject of 
dozens of learned opinions in other jurisdictions across 
the country, with clear principles emerging to analyze 
and attribute responsibility for spousal student loan debt. 
The logic of Mahoney, when read in conjunction with 
these opinions, creates complementary restitutive stan-
dards to address both previous expenditures throughout 
the marriage as well as debt existing as of the date of 
the filing of the complaint related to the acquisition of a 
college or advanced degree. 

The New Reality of Spousal Student Loan Debt 
in Divorce

The division of spousal student loan debt in divorce 
is largely a function of post-Mahoney socioeconomic 
trends. It is well established that people are now marry-
ing later in life, more people are pursuing higher educa-

tion, and the expense of attending a college or a univer-
sity has increased dramatically.2 It is not uncommon 
for litigants initiating a divorce to confront enormous 
student loan debt, upwards of $25,000, $50,000 or even 
$75,000. Next to a mortgage, student loan debt is often 
the most significant financial obligation incidental to the 
matrimonial estate. 

Mahoney—A Restitutive Remedy for Monies 
Previously Expended During the Marriage

The Mahoney Court was presented with a very 
narrow issue: whether an MBA degree is considered 
property and, therefore, subject to equitable distribu-
tion in a divorce. For a number of important reasons, 
the New Jersey Supreme Court declined to treat profes-
sional degrees as marital property subject to distribu-
tion. However, in attempting to create a remedy for the 
non-degreed spouse, the Court surveyed decisions from 
many sister jurisdictions and recognized the existence of 
certain divorce-related remedies to compensate a spouse 
who supports another spouse in the acquisition of a 
learned degree during a marriage.

In fashioning a remedy, Justice Pashman wrote: 

Where a partner to marriage takes the 
benefits of his spouse’s support in obtaining a 
professional degree or license with the under-
standing that future benefits will accrue and 
inure to both of them, and the marriage is then 
terminated without the supported spouse giving 
anything in return, an unfairness has occurred 
that calls for a remedy. 

In this case, the supporting spouse made 
financial contributions towards her husband’s 
professional education with the expectation 
that both parties would enjoy material benefits 
flowing from the professional license or degree. 
It is therefore patently unfair that the support-
ing spouse be denied the mutually anticipated 
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benefit while the supported spouse keeps not 
only the degree, but also all of the financial and 
material rewards flowing from it.3

The Court, therefore, specifically held as follows:

To provide a fair and effective means of 
compensating a supporting spouse who has 
suffered a loss or reduction of support, or has 
incurred a lower standard of living, or has been 
deprived of a better standard of living in the 
future, the Court now introduces the concept of 
reimbursement alimony into divorce proceed-
ings. The concept properly accords with the 
Court’s belief that regardless of the appropri-
ateness of permanent alimony or the presence 
or absence of marital property to be equitably 
distributed, there will be circumstances where a 
supporting spouse should be reimbursed for the 
financial contributions he or she made to the 
spouse’s successful professional training. Such 
reimbursement alimony should cover all finan-
cial contributions towards the former spouse’s 
education, including household expenses, 
educational costs, school travel expenses and 
any other contributions used by the supported 
spouse in obtaining his or her degree or license.4

The Mahoney Court articulated a restitutive remedy 
to compensate a non-degreed spouse for past expendi-
tures made during the course of the marriage that either 
directly or indirectly assisted the degreed spouse in 
achieving his or her diploma. What the Mahoney Court 
did not specifically address (as the issue was not before 
it) was responsibility for spousal student loan debt exist-
ing as of the initiation of the divorce case. As discussed 
above, this is likely due to the fact that significant student 
loan debt was not a common circumstance at the time 
the opinion was authored in 1983. 

Legal Principles from Sister Jurisdictions, 
Which Have Specifically Addressed Spousal 
Student Loan Debt in Divorce

Many United States jurisdictions apply community 
property principles to address the division of assets and 
debts in divorce. Presently, there are 10 community prop-
erty jurisdictions in America: Alaska, Arizona, California, 
Idaho, Louisiana, Nevada, New Mexico, Texas, Wash-

ington and Wisconsin. Despite the difference between 
community property and equitable distribution concepts, 
similar principles and trends emerge to address spousal 
student loan debt.

Dozens of decisions from both community property 
and equitable distribution jurisdictions can be cited that 
identify three common principles utilized by the majority 
of American jurisdictions when addressing the issue.5

Use of the Loan Proceeds
Based upon a survey of case law in all United States 

jurisdictions, the primary inquiry advanced in each 
reported opinion relates to the use of the loan proceeds.6 
In the event the loan proceeds are used strictly for educa-
tional purposes such as payment of tuition, the degreed 
spouse is generally held responsible for the debt. Howev-
er, in the event the loan proceeds are used for general 
living expenses such as housing, utilities, childcare, 
groceries, etc., the debt is almost always divided between 
the divorcing spouses. 

In Wharton v. Wharton,7 the Delaware court deter-
mined both parties should be responsible for the wife’s 
student loan debt because the proceeds were used for 
non-educational purposes, including family living 
expenses. The same result was reached in Eldrige v. 
Eldridge,8 where loan proceeds were used for childcare 
and household expenses. 

Contrast these decisions with Piotti v. Piotti,9 where 
the Pennsylvania Superior Court held the wife respon-
sible for student loan debt utilized exclusively for her 
educational expenses.10

Date of Debt Creation and Length of Marriage11

A second principle that emerges from decisional 
authority surveyed concerns the timing of the debt 
in relation to the length of the marriage.12 Specifi-
cally, if the debt attendant with the degree is created 
early in the marriage and the marriage is of a significant 
length where both spouses enjoy the fruits related to 
the advanced degree, the decisions surveyed gener-
ally require a division of the debt at the time of divorce. 
However, if the degree and attendant debt is acquired 
near the end of the marriage, the majority of reported 
decisions require the degree holder to be responsible for 
the obligation. 

By way of example, the responsibility of the degreed 
spouse for late marriage spousal student loan debt was 
established by the Indiana Court of Appeals holding 
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the husband responsible for his student loans when 
the parties separated two months before his law school 
graduation, in Roberts v. Roberts.13 Similarly, in Spears v. 
Spears,14 the husband was required to assume $233,000 
of student loan debt where he received his medical 
license in 2008 and the wife filed for divorce in 2009. 

In Warren v. Warren,15 on the other hand, the North 
Carolina Court of Appeals upheld a trial court decision 
classifying the wife’s student loan as a marital obligation 
where the court found the debt was incurred during the 
marriage and the parties were together long enough to 
mutually enjoy the benefits of the wife’s advanced degree. 

In California, the state legislature codified a time-
related protocol to address spousal student loan debt. 
Pursuant to Section 2641 of the California Family Code, 
a rebuttable presumption exists that a marriage of 10 
years in length or longer substantially benefits from the 
acquisition of a college or advanced degree, rendering the 
student loan debt subject to community property division. 

There is a slight variation on this theme. In the 
event premarital educational debt is paid off during 
the marriage, the majority of the jurisdictions surveyed 
addressed this in a fashion similar to the Mahoney Court, 
and offer some form of a restitutive remedy to the non-
degreed spouse. 

Ability to Pay16

In virtually every decision reviewed, irrespective 
of whether the state recognizes community property or 
equitable distribution, the courts almost always consider 
the ability of the parties to pay the debt when assigning 
responsibility for the obligation.17 In several of the opin-
ions this represents the dispositive criteria in addressing 
spousal student loan debt. 

In Spears v. Spears,18 the Arkansas Appellate Court 
held that no presumption regarding responsibility or 
spousal student loan debt exists, and the ability of the 
parties to pay represents the key consideration. The rela-
tive economic position of the parties and their ability to 
pay was likewise critical to the Supreme Court of Alaska 
in allocating student loan debt in the decision McDougall 
v. Lumpkin.19 In Indiana, the Love Court held the degreed 
spouse’s future earnings potential directly attributable to 
the degree was dispositive in assigning responsibility for 
the student loan debt.20

Conclusion
Mahoney remains viable law to compensate a non-

degreed spouse for expenditures made throughout the 
course of the marriage. The principles identified above 
create a complementary restitutive remedy. Use of loan 
proceeds, the date of debt acquisition and length of 
marriage, and ability to pay represent useful criteria 
when determining responsibility for spousal student loan 
debt existing at the time of divorce complaint filing.

The three-part criteria described above is consistent 
with the analysis articulated by the Appellate Division in 
Monte,21 recognized as the leading New Jersey decisional 
authority apportioning responsibility for debt incurred 
during the marriage. 

In Monte, Judge Neil F. Deighan stated a liability will 
be subject to division where both parties are cognizant 
of the debt incursion and benefited from the encum-
brance.22 The court also determined the timing of the 
debt creation is an important factor.23 If incurred at the 
break-up of the marriage, implicitly providing no benefit 
to the joint marital enterprise, it should not be appor-
tioned between the parties.24 The court further noted 
that, irrespective of the bona fides of the debt as a marital 
obligation, consistent with Painter,25 it can be dispropor-
tionately allocated based upon ability to pay.26

Consistent with Monte, a party seeking the equi-
table distribution of spousal student loan debt existing 
at the time of complaint filing has the evidential burden  
of establishing traceable debt obligations subject to  
division. Counsel should be vigilant in fashioning 
discovery inquiries to specifically address all aspects of 
spousal student loan debt, including origination docu-
mentation, depository and bank statements, as well as the 
preparation of interrogatories and request for admissions  
specifically designed to identify and address the use of 
loan proceeds. 

Christopher Rade Musulin is a principal with Musulin Law 
Firm, LLC, in Mount Holly.
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